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Abstract

Environmental degradation which may result in dlobaarming, ozone layer
depletion, deforestation, erosion, desertificatiaomong others, 5 already established
as one of the major difficulies confronting humeadkin the face of development,
progress, economic growth, science and technoldygcordingly, various efforts
from diverse perspectives have suggested methods tatkkle the probem.
Conferences, treaties, research and so on comeintb khowever, one major area
through which a significant contributon could conmas not been properly explored
namely the law of war n peace and war times. Vgastll a continuation of foreign
poicy in the realization of national interest oftion states. Since war with its
catastrophic consequences has not been outlawiedsttily examies the existing
regimes concerning the effect of war and miitagtics on the environment and finds
out that the provisions are inadequate and thatethe a need to formulate a
convention that wil take care of all the lboop bole

Keywords: Environment, law, war, pollution, degradationodbversity, develbopment,
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Introduction

There are many environmental regimes already ibepls responses to environmental
degradation. Many of these regimes are robust &atleinging whie some others are
of less serious consequence. ‘Envionmental LawWair belngs to the latter

category, it is grossly nadequate and so thereansurgent need to establish a
convention that wil address the nhadequacies. Thaiper tries to demonstrate the
necessity for such a conventon. The first parttle paper takes an overvew of
complexties and interconnectedness of envronheisues and discusses the
nduced envronmental degradation due to mitagtiviles both durhg peacetime

and war situation. The consequeneckes ‘nuclear’ war are part of the discussion. This
section is folowed by an evaluaton of the exgtimternational environmental

regmes. The third section concludes the paper diijngcfor a Geneva Convention on

the Intemational Environmental Law of War.
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An overview of the comple xitie s of environmental isues

Lvng and nonlving beings in therr habitats onuro planet constiute our
environment. All animals including human, requirecartain quality of air and water
to maintain a healthy life-span and the Britsh wigsponded to the threat by the
ntroduction of the Clean Air Act 1956 gave its dgovernments (authorties) power
to control emissions of dark smoke and to estalfshoke Control Areas. That
kegslation and later amendments were incorporatem the Britsh Clean Air Act

1993.

Similarly, a large wvolume of legslation in contesrgny times exists to safeguard
scarce water supples requiing mnimum water tguastandards. This is not
unconnected with the fact that over the centuliesworld's rivers and seas have been
used not only as sources of food, but also as apched convenient repository for
human and industrial waste. In the past three @scadters, seas and water fals have
become a leisure facilty for bathing and waterrtspoNow, they have come to be
recognized as the basis of uniqgue ecosystems wofthgrotection in ther own right
through the kgislation of treaties and protoctisthe water and marine environment
5 to contihue to perform these various roles in sastainable manner, then
unrestraned disposal of waste nto the aqueousoement (marine pollution) poses
an unacceptable threat. Similarly, the same carsdi in respect of other forms of
polution and envronmental degradation.

Individuals as wel as states have an obviousinteiest in ensuring the prudent use
of natural resources such as oi, coal and gasomigtto maintain present needs but
also to protect the needs of future generatiorsnt® land animals, on the other hand,
are widely perceived as a type of natural resowsdech, unike coal and gas,
constiute a resource capabke of self-renewalidardvappropriate steps are taken to
conserve existing populatons. It is now appardwt the conservation of Iving
resources (biodiversty) cannot be achieved melwsly controling their exploitation
by humankind. In particular, plants and animals noanbe conserved merely by
focushg on the preservation of individual speci#sough controls over human
activities impinging drrecty upon them. Ther censmton also requires the
preservation of their habtat and of related sgeeis well as the non-iving elements
of the envronment on which they depend (Brne Bogle, 1992).

Environmental degradation (Ozone layer depletiolgbaly warming, deforestation,
desertification and so on) & local, national atobady in dimension and there is no
part of our planet that can survive wholkesomehhout the rest (Kanuget al 1995).

Consequently, t s erroneous for sorpeltical leadership and groups to think that
envronmental problems ether nationaly or dghbakkan be ignored at least
temporarily, untl more pressing matters of economiowth and unemployment are
adequately confronted. Such an orientaton embodiédse  dichotomies.

Environmental degradation 5 no respecter of bowsleand neither do the solutions
to environmental degradation in is often mulkiiasi forms warrant a single universal
poicy response. Nigeria, a country skuated n tfupics is already overburdened by
developmental problems and now envionmental probleare added difficulies. It
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has winessed environmental degradation, which isten@mong others the ground
and surface water contamination, air polution, clvhis pecular to urban centres,
water hyacinth that affects the coastal waters iarsbme places water transport is
grossly affected. Other areas of degradation, tisat renewablke resources of
degradation include deforestation, fishery lbssedd-ife and biodiversity losses.
Land resource degradation includes guly erosimastal erosion and desertification.
Industrial poliution, oi-spilkge and gas flaringre part of the environmental
degradation Nigeria is experiencing (Oyeshola, 199%eleke, 2003).

Both developmental and environmental problems arenidable n the tropics and the
countries in the region have to face them squarelface greater mpovershment and
degradation. Environmental management is necessagly ts major aim is to avod

stressing a valued ecosystem beyond the limitgdsofeisiience and stabiity. The call
to increase agricultural productivity has alreadduced especialy many private
sector operators to mechanize cultvation as welltree use of fertiizers, herbicides,
pesticides and insectcides for increased yieldschSdevebpment if not well

monitored and managed can be costly in environnhdatans.

Environmental degradation has been confronted fsarmany fronts and in fact there
are many regimes in place. However, one area IBgcidr mmediate attention. The
area is that of the military nduced degradation.tie following section, | wish to
discuss the ssue of military nduced envionmewksdradaton both n the context of
conventonal and nuclear warfare. This wil be ofeéd by an analysis of the
nadequacies or otherwise of the regimes in placeespect of law of war with a view
to makng some recommendations. This is partiguladcessary because Africa is
war and crisis ridden.

Military induce d de gradation ofthe envionment

In the context of conventional warfarat may be observed that incidental and
delberate damage to the environment has beentaopavarfare since ancient times,
and three broad categories of war-related envirnt@h@estruction can be identified.
The first involves destructon of the environmentr factive’ military purposes. A
major component of this class involves destructibmatural cover enjoyed by enemy
forces. Another active miltary rationale for eommental destructon arises when
opportunities are taken to destroy enemy forcesciglans by directly exploiting
powerful environmental forces, for example by dedfite destructon of dams when
the enemy is situated downstream.

The second category involves the destruction of é#mironment for economic
purposes or ‘passive’ miitary purposes. This mvagk difficult to judge during the
war. However, the rationale is often to destroy ¢senomic war effort of the enemy.
Destruction of oitfields, oi-fires and oitspillsome to mind. In the case of oi-fires
sooty smoke, component of acid rain, tons of sulghioxide and carbon dioxide are
rendered into the atmosphere (Leggett, 1992).
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The third category is collateral damage where itlagilsuch as petrolchemical and
ndustrial infrastructure are targets. The typewafaponry used are relevant and may
nclude for example, a cluster-bomb unis (CBUgB52vhich can destroy everything
within 1.3 milion square feet (more than 22 fobtbelds). A CBU-75 can carpet-
bomb 157 football fields (Leggett,1992).

Historically, destruction of forests and the refeasf waters have been standard
procedures n the manipulaton of the envionmeoit hostle mitary purposes
(Renner, 1991; Westing, 1988). In 1938, the watsfrsthe Yelow River were
released by dynamitng the Huaguanknow dike to heldk the advancing Japanese.
During the second Indo-China War of 1961-75, the Uh@&de extensive use of
herbicides to destroy the agricultural plants oé tBnemy. In 1986, South Korea
regarded the North Korean proposal to construct Kimngangsan hydroelectric dam
on a northem tributary of the Han River as an eggve act. It was seen as a
potential military threat because of its capaciystore up to 20,000 metric tones of
water, which, f released, could submerge much esftral Korea (Cowel, 1990). At
the minimum, if the dam were to collapse, whethecidentally or by intention, the
Seoul metropoltan area would be flooded, and #witant chacs would facilitate the
progress of an nvading army (Small, 1991; Pai@1)l9

In the area of conventional weaponry, the effecseturity based on the premise of
armament, on the environment is best demonstratetei Iran-lraq war of 1980s and
the Persian Guf War in 1991. After an Iraqi dttac 1983, over half a milion
barreks of oil poured from a shattered drilingtfolan into the Guif waters. In the
1991 Gulf War, Irag let loose hundreds of thousaofisbarrels of crude oil from
Kuwaiti faciities nto the Gulf. Vast numbers afiarine plants and animals died and
the desalsation plants on which Saudi Arabia’snkmlg water depends were
disrupted. Most of Kuwait's 950 ol wells were sat fire creating toxic smoke that
blocked out the sun and could negatively affecticaltyre throughout south-westem
Asia for years. Wihin a few weeks of the wellghiing, tens of thousands of
Kuwaitis had left the country, complainng of bogi throats and respiratory
problems (Horgan, 1991).

The buming of the Kuwaiti ol fields by the rettieg Iragi army and bombardment of
Iragi chemical, biobgical and possibly even nucldacities by the multinational
force in the 1991 Gulf confict have brought n ewnphase of environmental warfare.
The precise effect of these actions on Kuwait aad Is not yet known, let alone on
wider climatic condtions or on the South Asian swmn. Even the peaceful
destructon of lethal weapons, such as the nuclkaapons of the former Soviet
Union can pose enormous environmental problemsthén same ven, the long-term
health effects of the Chernobyl disaster of 198 take generations to unfold.
Similarly, the future wil reveal the full effectf dhe war led by the American forces
against Iraq. In the context of Africa, the conseqes of conflct are beautifuly
captured by Oyeshola (1998).

In the context of nuclkar war scenario, nuckear pmes production is complex. One
of its by-products is nuckar wastes that presamg-term threats to the environment.
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Plutonium, an essential component from which nucbambs are made, is so toxic
that nhaling one milionth of an ounce can caus@cer; and it remains radioactive
for thousands of years. So it wil outlive any teamer that can be produced to ‘bury
t. Already, US weapons programmes have generd@@ times more high-kevel
nuclear wastes than those generated by commerciganpower plants. In 1996, the
US Department of Energy estimated that:

3,700 sites in US weapons-manufacturing compleseddccontaminate
ground-water and threaten the environment in othays. Some, like the 57 1-
square mile (1,480-square-kilometre) Hanford Restowv in Washington
State, already have so much radioactivity in ttseiil and underground water
that they can never be reclaimed and will beconadiomal sacrifice zones’
(Porter and Brown, 1996).

Another area of risk based on nuclear weapons isestrategy is n its nuckar-
powered submarines and rockets. They constituteotantpl threat to the global
commons (Global Commons comprises the high seasthendleep sea-bed. It also
encompasses outer space, global atmosphere andttiatghat has been ascribed the
status of a common ‘through a 1959 Treaty whichcegla territorial clams n
abeyance’. These areas bebng to the nternataramunity. In other words, they
bebng to all)l. Of the world’s 745 nuckar poweangs by 1996, submarines contan
340. Their operatons reman totaly secret frone fpublc. Between the former
Soviet Union and the US, five nuclear-powered suimes have been lost at sea with
an estimated total radioactive content that is @fi2s greater than all the radioactive
wastes known to have been dumped at sea deliye@edin and Handler, 1989).
Unfortunately, the London Dumpihg Convention of 29does not cover nuckar-
powered submarines at sea.

At peace tme, actiities of mitary establishngenbn the envionment can be
devastating. With the retreat of the Soviet myjlitéwom Eastern Europe at its demise,
the government of Czechoslovakia discovered largiestoxic polution at milkary

sites previously occupied by Soviet troops. Czsobekia ground water, n

particular, has been seriously poluted by the éomiitary disposal of fuel

A simiar pattern of environmental violence undesta by the US miitary has
emerged. The 871 US domestic miitary bases otgus milion acres (10.1
milion hectres) of land have been produchg mosgaldous wastes every year than
the five biggest US chemical companies combinedaddiion, ‘the costs of cleaning
up nuckar weapons production faciites have bestimated at between $130 and
$300 bilion, not to mention the addtion costs lohg-term storage of radioactive
wastes’ (Porter and Brown, 1996). Both the costslenng up nuclear weapons
production facilties and the cost of cleaning e tnvionmental damage associated
with miitary bases that has been estimated at482bilion annually are not charged
to the defence budget.

Space exploration, mostly security oriented, prtsséis own problem because many
of the satelites that are in use are nuckar pesverWWood-Kaczmar reported that in
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the perood of 1973-81, seven American Delta rocketploded in space before the
manufacturers McDonnell Douglas, realzed theiefatOver the period 1964-86, the
Soviets destroyed over thity satelites for ségureasons. The fragments of the
destroyed satelites are n space. Half of thebshbin space is the product of
explosions deliberately or accidentaly caused Hiy YS and Russia. They are the
major culprits of space degradation. The tiny rfragts of rubbish traveling at a high
vebcty could cause fatal damage to spaceships aatdnauts, as wel as to space

stations. Moreover, that damage wil itself resoitmany more dangerous fragments
n space (Thomas, 1992).

Miitary actiities, even when there are no armembtiiies do present long-lasting
and serious damage to natural systems and theh hefliving things. Miltary

manoeuwres and war games, low-kevel test flights, dumping of solvent and fuek,
the procurement of excess and unnecessary matetmds are wasted and discarded

— all these contrbute to the degradation of amienée to the common heritage of
humankind (Oyeshol, 1995).

Consequences of a‘Nuclear War

Unlike conventional war, nuclear war has not taklate and so it is impossible to
measure or speak categorically on the consequetesuch a war on the
envronment. To our advantage however, a serioudy stas been undertaken at the
request of the Senate Committee on Foreign Rdatihming the Cold War era when
the Office of Technology Assessment undertook tecrilee the effects of a nuclear
war on the civlian populations, economies andetiesi of the United States and the
then Soviet Union. The folowing was the finding &aptured by Ehrlictet al.
(1984).

In an event of a nuclear war, the immediate congages of a single
thermonuclear weapon explosion are fireball raddatiprompt neutrons and
gamma rays, blast and fires. There will be ‘coufdesre’ attack. Most of the
strategic airfields, missile silos, naval basesbmarines at sea, weapons
manufacturing and storage locales, civilian anditaiy command and
control centres, attack assessment and early-wgrigilites and the like are
probable targets. ‘Counter value’' attack wil alsmke place. Most ‘war-
supporting’ facilites will be attacked. These fidies are necessarily
industrial in nature and engage a workforce of ddegable size. They are
often located proximate to or in cities. Some @&f‘tiar-supporting’ targets
may include the transport systems themselves (roaudals, rivers, railways,
civilian airfields), petroleum refineries, storagesites and pipelines,
hydroelectricand nuclear power plants, radio aetevision transmitters and
so on. In effect a counter value exchange for exaimptween the US and
Russia mightinvolve almost all large cities in th8 and Russia and most of
the large cities of the Northern hemisphere andindefy the Southemn
hemisphere may notbe spared (Oyeshola, 1995).
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In relaton to atmospheric and cimatic consequena least half of the human
population on the planet would be kiled or seiyousured by the direct effects of a

nuclear war. There wil be a social dsrupton oiparallel gravity n human history

ike the wunavailabity of electricty, fuel, trgoartation, food delveries,

communications and other ciil services. Others nrajude rampant disease and
severe psychiatric disorders would doubtless clapfiectvely a signficant number

of further victims. The ground bursts of nucleaeagons over cites and forests will
tend to produce masswve fres, in some cases ovéotah area of 100,000 square
kilometers or more. The high temperatures in thebdl in nuclear explosion

chemically would ignite some of the nirogen n the, produchg oxides of nitrogen

which in turn chemically attack and destroy the gasne in the middle stratosphere.
As the ozone layer absorbs the biologically dangeroltraviolet radiation from the

sun, the partial depletion of the ozone hkyer wmirease the flux of solar ultraviolet

radiaton at the surface of the Earth. Shce muceids and proteins, the fundamental
molecules for lfe on Earth, are especialy semsitio ultraviolet radiation, the

ncrease n the soar ultra-violet flux at the sgod of the Earth is potentialy

dangerous to life (Oyeshola, 1995).

The dust and especilly the dark soot that woukbrabordinary visible light from the
sun, would heat-up the atmosphere causing darkessls cooling on the Earth's
surface. Because temperatures are moderated bgdjheent oceans, temperatures n
coastal regions wil be less extreme than in oentid nteriors. However, the very
sharp temperature contrast between the frozennewotgi and the only slightly cooled
oceans wil produce continuing storms of unprecederseverity along coastal ines
and the preferential rainout and washout of ratidgcthere indicate that nether
continental interiors nor coastines wil be spar8kcause of the obscuration of the
sun, the daytme light levels could fal to a twdloom or worse. For more than a
week in the northern mid-latitude target zone, ijhnbe much too dark to see, even
at midday. The average daytme over the entre hdort hemisphere would fal to
about 0.1 percent of normal making it impossible Moost plants to photosynthesize
(Ebrlch et al.,1984).

On the bblogical consequences front, medical camd other disaster-relef services
would be essentially nonexistent. There would beplace for hep to come from even
f there are survivors after nuclear war. The esisy (bblogical community -
plants, anmals and microbes) that lives in onea acembined with the physical
environment in which those organisms exist may bstroyed for ever. Immune
system of humans and the genetic material (DNA) mlag be destroyed (Ehriiabt
al., 1984).

Reduced temperatures would have dramatic direectsffon animal populaton many
of which would be wiped out by the unaccustomedl.coln addiion, without the

photosynthetic activties of plants, virtualy adnimals and human beings would
cease to exist. Reestablishment of agriculturer dffie nuclear war would probably be
difficutt. Most crops are highly dependent on saiial subsides of energy and
fertilizers (Ehrlch et al.,1984).
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Finally, the possibiity of a ful-scale nuclear waxtermnating homo-sapiens coud
not be ruled outBelow is the discourse of environmental regimesnguwvar time.

Environme ntal re gime s at war time

Environmental prncples are relevant only duringage time.  Therefore, it is
necessary to discuss the principles that are alpicdurng wars if the totality of
environmental situation is to be captured. Theodise wil be centred on normative
principles of customary international law of warompwhich those of the environment
andinternational treaty prescriptions of bw of wae dased.

Normative Principle s of Customary International Law of War

The folowing is an overvew of the normative ppies of customary international
bw upon which the law of war is based. Even thptigire is no single accepted text
that formulates the princples of customary nteonal bw of war, there is a fairly
wide consensus on the identty and purpose of tipeeeples that can be classified
nto four main and two subsidiary principles (Fal®92). The principles of normative
customary international law of war are:

a. Principle of Discrimination. Weapons of war and tactics of the military must
Clearly discriminate between miitary and non-enit targets and be confined
n their applcation to miitary targets if theyeato be kwful Indiscrmnate
warfare is considered ilegal whie indirect damaige cviians and civian
targets s not necessarily ilegal.

b. Principle of Proportionality. Weapons and tactics must be proportional to
their mittary objective. Disproportionate weaponand tactics are excessive
and as such, illegal.

c. Principle of Necessity Weapons and tactics invohing the use of forcestmu
be reasonably necessary to the attainment of tindilary objective. No
superfluous or excessive appication of force wflh even if the damage
done is confined to the environment, thereby spapeople and property.

d. Principle of Humanity. No weapon or tactic can be validy employed if it
causes unnecessary sufferng to its victims, whethis is by way of
prolonged or painful death or is in a form caledhto cause severe fright or
terror. Accordingly, weapons and tactics that gbrpason or disease or do
genetc damage are generaly ilegal per se, ag itfiet unacceptable forms
of pain, damage, death and fear; all forms of eeli® ecological disruption
would appear to fall within the sway of this ovérpiohibition.

e. Principle of Neutralty. To be lawful, no weapon or tactic can be relipdnu
f t seems lkely that it wil do harm to humanirggs, property or the natural
environment of neutral or non-participatng coestri A country is neutral or
non-participatng if its government declares itsutraity and acts n a neutral
manner, pursuing in relation to the armed cordlicholcy that can be assessed
to be impartial in view of its behaviour and sitoat
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f. Principle of Inter-generationa Equity. Again, to be lawful, no weapon or
tactic can be employed if it inflicts pain, rsk béirm and damage, or if it can
be reasonably apprehended to do so upon thosenunbor

Existing Inte mational Treaty Prescriptions of Law of War

The nineteenth and early twenteth centuries ctwdd said to be a serious starting
pont when attempts to develop the law of war upmad normative mandates started
and it is upon these attempts that subsequentseficere based. The St Petersburg
Declaraton of 1868, despite proclaiming itself as declaration, has come to be
regarded as a binding agreement by the leadingsstt Europe to renounce the use
of expbsive or expandng bulets h wartme beeaud their cruel effects. It
represented the first formal inter-governmentalerafit to Imt the tactics and
methods of warfare, explicity adopting the viewattithere are ‘technical limits to
which the necessties of war ought to yield to teguirements of humanity’ and that
‘the only legtimate object which states should esnabur to accomplish during war is
to weaken the miltary force of the enemy. In tbeckground to the St Petersburg
Declaraton s the central humanitarian objectifeawoiding unnecessary suffering on
the part of combatants and other war victims, dnad ilnportance of shaping choices
about the development of and relance upon weaponrthe light of such imiting
considerations.

The St Petersburg Declaration is important in twaysv First, it makes absolute
claims of ‘miitary necessity to be rejected, suliates and restricts the chims. At
the same time, ad hoc considerations of miltargessity were no longer alowed to
prevail in the absence of specified prohibitions voeapons or targets (for example,
nuclear weaponry). Second, the central notion ahatode of warfare must be relevant
to a miitary purpose imples the ‘ilegality’ ofllanodels of behaviour that involve
punitive or vindictive destruction, including, bymplication, deliberate damage to
resources, infrastructure and the environment (FEIR2).

Subsequent conferences added to and developed pgmssions. Notably, the Hague
Conferences of 1899 and 1907 produced a seriest@mational agreements on
various modes of warfare, on land and sea. Thegseements, in many instances,
reman the only codified formulation of restricions on tgenerality of methods of

warfare (often called the ‘Hague’ law to dstinguis from the mainly humanitarian

obectives of the ‘Geneva’ law). Article 22 of THE07 Hague Convention (IV)

Respecting the Laws and Customs of War on Landessps a general normative
sentiment that has often been invoked againstamiltextremism: The right of

beligerents to adopt means of injuring the eneswynat unimited. Such a general
drective provides a legal foundaton in cerainttisgs for an authoritative

condemnation of contested beligerent practicedk,(A292).

Of related, and renforcing, significant provisiam the ‘Martens Clause’ that was
ncluded in the preambke to the Hague Conventio) (bf 1907, which is an
nsstence that states not adhering to the writkens of land warfare were
nevertheless not lberated from legal restrant
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... the inhabitants and belligerents remain undeihcgection and the rule of

the principles of the law of nations, as they refwim the usages established
among civilized peoples, from the laws of humanityd the dictates of the

public conscience.

The Martens Clause is important because it confithes persistence of customary
nternational law in relaton to beligerent prees not covered by treaty norms, and
extends the bw of war to states that have fadeddcede to recent developments n
treaty law. However, Falk (1992) points out thag true relevance of this purported
applicabiity of customary norms depends on thestemce of a forum or tribunal that
can offer authoritative interpretations of contéspeactices.

It is pertinent to state that there was a klck mfirenmental consciousness until the
mid-century and as noted from the above statedispms, none had the environment
specifically in view. This explans why interna@nenvironment law is a relatvely
new branch of nternational law. Normative attentbegan to be drected toward
environmental protection as a dstinct pubic conc& 1972 on the occasion of the
Stockhoim Conference on the Human Envionment wlyielided the now famous
Stockholm Declaration.

Princples 21 and 26 of the Stockholm Declaratore aften referred to as
foundational. Principle 21 confrms that states camplot their own resources
pursuant to their own environmental polcies’ botposes ‘responsibiity to ensure
that activties withn their jrisdiction or controdo not cause damage to the
environment of other states or of areas beyondintite of national jurisdiction’.

This principke is not drrectly applicable to warmbut it reinforces customary
nternational law partcularly activities that caustransboundary polution, climate
change or release of radioactive, chemical anagisal agents into the atmosphere.
Princple 26 insists that ‘Man and his environmentst be spared the effects of
nuclear and other means of mass destruction’; sstate implored to reach prompt
agreement...on the elimination and complete destmictf such weapons’.

Sewveral UN General Assembly resolutons deserve tonen Resolutions 2849
(XXVI), 2992) XXVII) and 3129(XXVIII) affrmed andconfirmed ‘the responsibility
of the international community to take action toegmrve and enhance the
environment'. On 1 December, 1978 Resoluton 3154 (XXVIII) deplored
‘ervironmental pollution by ionizing radiation frorthe testing of nuclear weapons'.
Resoltion 3264 (XXIX) of 9 December, 1974 expres#fee need ‘to adopt through
the conclusion of an appropriate international eotion, effective measures to
prohibit action to influence the environment anmhate for military and other hostie
purposes which are incompatible with the maintemarsf international security,
human well-being and health'.

Other relevant normative prescriptions include dati35 of Protocol 1 of Geneva.
Articke 35(1) repeats Article 22 of the Hague Catiem (IV) of 1907 to the effect
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that there are imits on the means that a beligeneay adopt to injure an enemy n
war. Articke 352) repeats the customary norm iptily methods and means of
warfare that cause unnecessary suffering and kugosrfinjury. Articke 35(3) is the
nnovative provision, being concerned expicilly thwienvironmental harm. ‘It is
prohibited to employ methods or means of warfarechwlare intended, or may be
expected to cause widespread, long-term and sedmmage to the natural
environment’. Article 55(1) of Protocal 1 statesitth

Care should be taken in warfare to protect theumatenvironmentagainst
widespread, long-term and severe damage. Thiseptoh includes a

prohibition on the use of methods or means of warfehich are intended or
may be expected to cause such damage to the natwiabn ment and thereby
to, prejudice the health or survival of the popidat.

Artice 55(2) adds ‘Attack against the natural eomment by way of reprsak is

prohibited’. Article 51(5) prohbts the merging ohiitary targets n civiian areas,

thereby sharpening the meaning of ‘indiscriminaie’ relaton to bombardment of

other means of attack; Artcle 54 prohibits methadsl means of warfare designed to
starve or displace civiians by attacking ‘obgdtsispensable to the survival of the
civilian population’. And Article 56 prohibits attks upon dams, dykes and nuckear-
power plants ‘if such attacks may cause the releafsedangerous forces and
consequent severe loses among the civlian popnolati

A critique of the e xisting inte mational law ofwar

The above normative principles do exist but theapli@ation in war situations is

lcking (Bunker, 2004) particularly because thermulation is general and abstract.
The effect of wars on the environment and humangbein the cases of civil wars of
Liberla, Seerra Leone, Congo, and the Alied Foreesl Iraq wars of 1990/91 and
2002 (Oyeshola, 1998) are testimonies to the latkapplication of normative

principes at war times. Key terms are unspecifiedexisting treaty instruments
especialy ‘un-imited, treacherously, unusty demned, widespread, lbng-term,
sewvere, etc.’. Forinstance, Artickes 22, 23 antHlague Rules 1907 respectively state

The right of belligerent to adopt means of injuriegemy is not unlimited ...
(@art.22)

To employ poison or poised weapons

To kill or wound treacherously individual belongitmthe hostile nation or
army.

To killor wound an enemy who having laid down dnsis, or having no
longer means of defence, has surrendered at disoret(art.23)

It is forbidden to attack or bombard, by any mearnsatever, towns, vilages,
dwellings of building that are not defended (25).

Geneva Protocol 1925 states that
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Protocol on Abolition of Lethal and Other Cases Thedersigned
plenipotentiaries, in the names of their respecjeerernments; whereas the
use in war of asphyxiating poisonous of other gases of allanalogous
liquid materials or devices has been justly condednny the general opinion
of the civilized world and ...

What do un-imited, not defended and justly condedhmean?

The applicaton of these princples to concreteuanstances is susceptible to extreme
subjectivity and selectivity. The operational arsiances of legal prohibitions as
clearly and concretely as possbe and designatescegures for third-party
adudication are grossly neglected if at all pres@ompared to the humanitarian law
of war, the environmental law of war is dependemt tlie application of customary
principles and on the sweeping generalzaton oficlr35(3) of Geneva Protocol 1.
Such a dependency is a major deficiency, as coasae of military expedency are
especialy difficult to constrain n the absence tafaty norms (Bunker, 2004), and
even alegations about enemy conduct tend to sg@uopagandistc if based purely
upon such general, vague, prescriptive principBEi®ere are vrtualy no avenues open
for the implementation of existng environmental leof war. Sanctions are not
enforceable and neither is there an adequate msohah monitoring. The Geneva
Protocol 1 envionmental prohibiions are not rdgdr as ‘grave breaches’ n Articke
85(3), and hence ,do not necessarily count as tsiare’ which would entail potential
sanctons and indvidual responsibity on the paft responsible decision-makers.
Violations of environmental prescrptons are ndtady or explicily stigmatized as
‘criminal’ like ‘crime against humanity’ in the casof genocide or ethnic cleansing.
Because of these shortcoming features, the pedagaodi preventive functions of the
bw of war i.e. providng clear guidance to pdltideaders and military commanders,
orienting pubic opinion and expert commentary,n@ at all wel-served. Indeed, the
history of modem warfare shows the subordinatibnnot abandonment of these
customary principes in tme of war wih post-wasassments of ‘ilegality’ confined
generally to the practces of the losing side. Eptasn like the Word War 11,
Invasion of Kuwait by Iraq 1989, Allied Forces wasslrag 1990/91 and 2002 abound.

Conclusion

Our civiization is yet to be robust enough to awtl wars as a way of resoling
conflict among nations and as an instrument ofigior@olicy of nation states. Here
and there are references to hws and treatiesligstgbthe Imit and strategies of
war n order to minimize the damage war can leashhe environment. It is in this
ight that a renewed cal by Bloret al. (1994) for a Geneva Convention is
mandatory even now, Envionmental Modificaton Tegles (ENMOD) of Geneva
May 18, 1977 notwithstanding. The convention maglude some of the folowing
principles namely that:

= The environment must not be used as a weapon.

= Weapons such as nuclear, chemical and biologicsttayéng the environment
must be banned.

9



= Attacks on infrastructure that cause poluton mbst banned, the use of
precision-guided weapons not withstanding if they #@argeted on sanitation
facilties.

= Attacks on instalatons causihg the release ofiorattivites or posonous
substances must be banned.

= Nature reserves and areas of special ecologicalortamee must be
demilitarized zones.

= An agency for envionmental protecton in tme obrwsimiar to that which
exists for humanitarian purposes in time of warldalearly be necessary.

Such a legal instrument would be a miestone tosvdhe aboltion of war. It would

be a means of placing greater emphasis on corélixdution and a means of rasing
the threshold for the use of force. A lot of resear would be avaiable for none
miitary spending and our envronment becoming wesdwahe.
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